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In the Southern Division of the District Court of 
the United States for the Northern District of 
California. 


No. 16,619. 


WALTON N. MOORE DRY GOODS CO., IN- 
CORPORATED, a Corporation, 
Plaintiff, 
VS. 


COMMERCIAL INDUSTRIAL COMPANY, 
LTD., a Corporation, Successors of J. J. 
CHOORIN & CO., A. V. KASSIANOFF & 
CO., 

Defendant. 


Complaint. 
Plaintiff complains of defendant and for cause of 
action alleges: 
le 
That during all the times herein mentioned 
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plaintiff was and now is a corporation duly organ- 
ized, incorporated and existing under and by virtue 
of the laws of the State of New York, doing busi- 
ness as a wholesale dealer in dry goods and other 
merchandise in the City and County of San Fran- 
cisco, State of California, and elsewhere in the 
United States and foreign countries. 
100 

That during all the times herein mentioned de- 
fendant was and now is a corporation duly organ- 
ized and existing under and by virtue of the laws of 
the State of Siberia, Russia, doing a commercial 
business therein and in the United States of Amer- 
ica, and elsewhere in foreign countries. 

III. 

That within four years last past plaintiff sold to 
defendant dry goods and other merchandise of the 
value of One Hundred Thirty-eight [1*] Thou- 
sand Three and 05/100 ($138,003.05) Dollars at its 
special instance and request. That said goods and 
other merchandise were shipped to defendant at 
Vladivostock, Siberia, and drafts with bills of lading 
attached were drawn upon and presented to said 
defendant at Vladivostock for the amount of the 
sales price thereof. That said drafts were not paid 
nor met by the defendant when presented for pay- 
ment at said Vladivostock. 

IV. 

That defendant then and there agreed with plain- 
tiff that plaintiff should retake the said goods and 
ship the same out of Siberia, and should resell the 


*Page-number appearing at foot of page of original certified Transcript 
of Record. — . 
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same and charge the defendant with any loss which 
might be sustained by plaintiff in said transaction, 
and which said defendant then and there agreed to 
pay to plaintiff. That said goods were so trans- 
ported out of Vladivostock by plaintiff and were 
sold by it in the City and County of San Francisco, 
State of California, to the best advantage possible, 
and that a loss in the amount of Fifty-six Thousand 
Seven Hundred Fifty-two and 53/100 (56,752.53) 
Dollars has been thereby sustained and suffered by 
plaintiff in such transaction by reason of the fail- 
ure of defendant to take said goods and pay for the 
same. That due demand has been made by plain- 
tiff upon defendant for the payment of the same 
but that defendant refused and still refuses to pay 
the same or any part thereof, and the full amount 
is now due, owing and unpaid from defendant to 
plaintiff. 

WHEREFORE, plaintiff prays judgment against 
defendant for the sum of Fifty-six Thousand Seven 
Hundred Fifty-two and 53/100 ($56,752.53) Dollars, 
together with interest and costs of suit. 

GREGORY & GOODELL, 
Attorneys for Plaintiff. [2] 


State of California, 
City and County of San Francisco,—-ss. 

Walton N. Moore, being first duly sworn, deposes 
and says: 

That he is and was at all times herein mentioned 
the president of Walton N. Moore Dry Goods Co., 
Incorporated, a corporation, the plaintiff above; 
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that he has read the foregoing complaint and knows 
the contents thereof; that the same is true of his 
own knowledge except as to those matters therein 
stated to be alleged on information and belief and as 
to those matters he believes it to be true. 
WALTON N. MOORE. 


Subseribed and sworn to before me this 4th day 
of August, 1921. 
[Seal] Et. 1b. LAINITAR. 
Notary Public in and for the City and County of 
San Francisco, State of California. 


[Endorsed]: Filed Aug. 4, 1921 W. B. Maling, 
Clerk. By J. A. Schaertzer, Deputy Clerk. [3] 


UNITED STATES OF AMERICA. 


In the Southern Division of the United States Dis- 
trict Court for the Northern District of Cali- 
fornia, Second Division. 


WALTON N. MOORE DRY GOODS CO., IN- 
CORPORATED, a Corporation, 
Plaintiff, 
VS. 


COMMERCIAL INDUSTRIAL COMPANY, 
LTD., a Corporation, Successois of J. J. 
CHOORIN & CO., A. V. KASSIANOFF & 
CO., 

Defendant. 
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Action brought in said District Court, and the Com- 
plaint filed in the office of the Clerk of said 
District Court, in the City and County of San 
Francisco. 

GREGORY & GOODELL, 
Plaintiff’s Attorneys. 


(Summons. ) 


The President of the United States of America, 
GREETING: To COMMERCIAL INDUS- 
TRIAL COMPANY, LTD., a Corporation, Suc- 
cessors of J. J. CHOORIN & CO., A. V. KAS- 
SIANOFF & CO., Defendants. 

YOU ARE HEREBY DIRECTED TO AP- 
PEAR and answer the complaint in an action en- 
titled as above, brought against you in the Southern 
Division of the United States District Court for 
the Northern District of California, Second Divi- 
sion, within ten days after the service on you of this 
Summons—if served within this county; or within 
thirty days if served elsewhere. 

And you are hereby notified that unless you ap- 
pear and answer as above required, the said plain- 
tiff will take judgment for any moneys or damages 
demanded in the complaint, as arising upon con- 
tract, or it will apply to the Court for any other 
relief demanded in the complaint. 

WITNESS, the Honorable WILLIAM C. VAN 
FLEET, Judge of the said District Court, this 4th 
dav of August, in the year of our Lord one thou- 
sand nine hundred and twenty-one, and of our in- 
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dependence the one hundred and forty-sixth. 
[Seal] WALTER B. MALING, 
Clerk. 
By J. A. Schaertzer, 
Deputy Clerk. [4] 


Return on Service of Writ. 


United States Marshal’s Office, 
Northern District of California. 

I HEREBY CERTIFY that I received the within 
writ on the 4th day of August, 1921, and personally 
served the same on the 4th day of August, 1921, 
upon Commercial Industrial Company by deliver- 
ing to and leaving with Vassil H. Hayeff, Managing 
Agent of the Commercial Industrial Company, said 
defendant named therein, personally, at the City 
and County of San Francisco in said District, a 
certified copy thereof, together with a copy of the 
complaint, attached thereto. 

J. B. HOLOHAN, 
U. 8. Marshal. 
By Laurence J. Conlon, 
Office Deputy. 
, 19—. 


Return on Service of Writ. 


United States of America, 
Northern District of California,—ss. 

I hereby certify and return that I served the an- 
nexed Summons on the therein named Commercial 
Industrial Company, by handing to and leaving a 
true and correct copy thereof with Nicholas H. 
Ivanoff, Managing Agent of the Commercial Indus- 


San Francisco, 
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trial Company, personally, at San Francisco in 
said District on the 4th day of August, A. D. 1921. 
J. B. HOLOHAN, 


U. 8. Marshal. 
By Laurence J. Conlon, 
 - Deputy. 


[Endorsed]: Filed Aug. 16, 1921. W. B. Mal- 
ing, Clerk. By J. A. Schaertzer, Deputy Clerk. 
[5] 


(Title of Court and Cause.) 


Order Granting Leave to Defendant to Appear 
Specially for the Purpose of Moving to Quash 
the Alleged Service Upon It of the Summons 
in This Action and to Dismiss Said Action; 
Also Extending the Time of Defendant to An- 
swer or Plead to the Complaint in This Action 
in the Event that Said Motion Be Denied, and 
Fixing Day of Hearing of Said Motion. 

The Court having read the affidavits of Vasiliy A. 
Haieff and Nicholas N. Ivanoff in the above-entitled 
action this day filed and good cause appearing 
therefor, it is ordered that; 

Defendant be and it is hereby granted leave to 
appear in said action specially for the purpose 
of moving the Court for an order quashing, annul- 
ling, setting aside and holding for naught the alleged 
Service of summons in said motion attempted to be 
made upon defendant and dismissing said action. 

The time within which defendant may appear 
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herein generally to answer or otherwise plead to the 
complaint herein is hereby extended and enlarged 
to and including the 10th day after the entering 
herein of an order denying the aforesaid motion of 
defendant in the event that said motion be denied. 

Neither the application for, nor the making of, 
or filing of this order, nor any reliance thereon by 
defendant, nor the proceedings to be taken, nor 
the motion to be made to quash service of sum- 
mons and to dismiss said action shall be deemed 
or construed to constitute a general appearance by 
defendant, or waiver by said defendant of any ob- 
jection to be urged on said motion to quash service 
of summons or for a dismissal of this action. 

The hearing of said motion of defendant is hereby 
fixed for Monday the 29th day of August, 1921, at 
ten o’clock A. M. of said day in the courtroom of 
this court, in the Postoffice Building, corner of 
Seventh and Mission Streets, San Francisco, Cal- 
ifornia, [6] and notice of the same shall be 
served upon the plaintiff in said action not less 
than 3 days before the date hereby fixed for said 
hearing. 

Dated: San Francisco, California, August 25th, 
1921. 

WM. C. VAN FLEET, 
Judge. 

Due service of the within order and receipt of 

copy is hereby admitted this 25th day of Aug., 1921. 
GREGORY & GOODELL, 
Attorneys for PIff. 
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[Endorsed]: Filed Aug. 25, 1921. W. B. Mal- 
ing, Clerk. [7] 


(Title of Court and Cause.) 


Special Appearance and Motion by Defendant for 
an Order Quashing the Alleged Service Upon 
It of the Summons in this Action and for a 
Further Order Dismissing Said Action. 

Now comes the defendant herein by Ambrose 
Gherini and Brewster F. Ames, its attorneys, ap- 
pearing therein specially for the purpose of this 
motion, and for no other purpose; and without sub- 
mitting itself to the jurisdiction of this Court, 
moves said Court for an order quashing the alleged 
service upon it of the summons in this action and 
for a further order dismissing said action upon the 
following grounds: 

(1) Said alleged corporation defendant is not, 
and never was, a corporation organized or existing 
under or by virtue of the laws of the State of 
California, and has not now, and never has had, an 
office or place of business within the Northern Dis- 
trict of California nor elsewhere within the State 
| of California, and has never carried on, conducted 
nor transacted any business therein. 

(2) The contracts of sale referred to in the com- 
plaint herein was neither entered into, made, nor 
to be performed, nor was it broken in the Northern 
District of California, nor elsewhere in the State 
of California nor in the United States of America. 
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(3) Defendant does not have or maintain any 
person within the Southern Division of the North- 
ern District of California upon whom service of 
summons or other process might be made, and has 
never designated any person within said Southern 
Division of the Northern District of California, 
nor within the State of California upon whom ser- 
vice of summons or other process might be made. 
[8] 

(4) Service of summons in this aetion was at- 
tempted to be made on defendant by serving a copy 
of the original of said summons together with the 
copy of complaint in said action on Vasiliy A. Hai- 
eff, and another copy of the same upon Nicholas N. 
Ivanoff in the City and County of San Francisco, 
State of California, on the 4th day of August, 1921, 
and the return of service of said summons made by 
the United States Marshal purports to show that 
it was served on Vasill A. Hayeff and Nicholas N. 
Ivanoff, each denominated therein as managing 
agents of defendant. 

(5) At the time of the attempted service of sum- 
mons upon defendant by service of a copy thereof 
upon said Vasiliy A. Haieff and Nicholas N. Ivan- 
off, as aforesaid, Vasiliy A. Haieff and Nicholas N. 
Ivanoff were not and neither of them was the man- 


aging or business agent, cashier or seeretary nor an | 
officer nor agent of said defendant nor authorized by | 
it to receive or accept service of summons upon it, | 


nor were they nor was either of them at said time 
engaged in doing any business for, or on behalf of 
said defendant in said Southern Division of the 
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Northern District of California, nor in the State of 
California, excepting that the said Vasiliy A. Hai- 
eff had on the second day of August, 1921, and 
again on the 4th day of August, 1921, attempted to 
ascertain from Walton N. Moore, president of plain- 
tiff corporation, upon what terms the controversy 
existing between plaintiff and defendant could be 
settled or adjusted. 

(6) Said Vasiliy A. Haieff and Nicholas N. 
Ivanoff at the time of the pretended service of 
summons in this action were both of them only 
temporary and casually present in the City and 
County of San Francisco, State of California. 

(7) Defendant has not accepted service herein 
of said summons attempted to be made upon it as 
aforesaid, nor has it appeared in said action, nor 
does it now appear herein except hereby [9] and 
specially for the purpose of this motion. 

Defendant has not waived, nor does it now waive 
due service of summons upon it. 

This motion to quash service of summons as afore- 
said and to dismiss the above-entitled action is made 
upon all of the papers and records now on file and 
of record in the above-entitled action, and upon 
such other papers and records in said action as may 
be on file and of record herein at the time of the 
hearing of said motion, upon the affidavits of 
Vasiliy A. Haieff and Nicholas N. Ivanoff served 
and to be filed herein, which affidavits are hereby 
referred to and by reference made a part hereof, 
and upon such other evidence, oral and documentary 
as may be offered upon the hearing of said motion. 
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WHEREFORE, defendant prays that the alleged 
service of summons in this action attempted to be 
made upon it in the manner hereinbefore stated be 
quashed, annulled, set aside and held for naught, 
and that the said action be dismissed. 

Dated: San Francisco, Calif., August 25, 1921. 

COMMERCIAL INDUSTRIAL COMPANY, 
LTD., a Corporation, Successors of J. J. 
CHOORIN & CO, A. V. KASSIA- 
NOFF & CO., Appearing Specially by 
BREWSTER F. AMES, AMBROSE 
GHERINI. 

[Endorsed]: Filed August 25, 1921. Walter B. 
Maling, Clerk. [10] 


(Title of Court and Cause, ) 


Notice of Motion to Quash the Alleged Service of 
Summons upon Defendant and to Dismiss Said 
Action. 

To Plaintiff and Messrs. Gregory & Goodell, Its 
Attorneys: 

Each and all of you will please take notice that 
defendant, specially appearing for that purpose 
and not otherwise, herewith serves upon you, and 
will file herewith in said action its motion for an 
order quashing, annulling, setting aside and hold- 
ing for naught the alleged service of summons 
and for an order dismissing said action. Defend- 
ant accompanies the said motion by a special ap- 
pearance for the sole purpose of making such 
motion. 
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A copy of said special appearance and written 
motion is hereto attached, made a part hereof, and 
served herewith. 

You will also take notice that the above-entitled 
Court has made an order attached thereto fixing 
the hearing of said motion for Monday, the 29th 
day of August, 1921, at ten o’clock A. M. of said 
day. 

The defendant will call up its motion for hearing 
at the time fixed in said order, at the courtroom 
of the above-named court in the Postoffice Build- 
ing, corner of Seventh and Mission Streets, San 
Francisco, California, and will present and make 
the same upon all of the grounds and upon the 
papers and evidence mentioned in said motion. 

Dated: San Francisco, California, August 25th, 
21 

COMMERCIAL INDUSTRIAL COMPANY, 
LTD., a Corporation, Successors of J. J. 
CHOORIN & CO., A. V. KASSTIA- 

NOFF & CO., Appearing Specially by 
BREWSTER F. AMES, AMBROSE 
GHERINI, Its Attorneys. [11] 

Due service of the within notice of motion and 
receipt of copy is hereby admitted this 25th day 
of August, 1921. 

GREGORY & GOODELL, 
Attorney for PIff. 


[Endorsed]: Filed Aug. 25, 1921. W. B. Maling, 
Clerk. [12] 
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At a stated term, to wit, the July term, A. D. 1921, 
of the Southern Division of the United States 
District Court for the Northern District of 
California, Second Division, held at the court- 
room in the city and county of San Francisco, 
on Monday, the 17th day of October, in the 
year of our Lord one thousand nine hundred 
and twenty-one. Present: The Honorable 
WILLIAM C. VAN FLEET, District Judge. 


No. 16,619. 
WALTON N. MOORE DRY GOODS CO., INC., 


VS. 
COMMERCIAL INDUSTRIAL CO., LTD. 


Minutes of Court—October 17, 1921—Order Grant- 
ing Defendant’s Motion to Quash Service of 
Summons, etc. 

Defendant’s motion to quash service of summons 
and to dismiss this action, heretofore heard and 
submitted, being now fully considered and the 
Court having filed its memorandum opinion, it is 
ordered that said motion be, and the same is hereby, 
granted and that this action be and is hereby dis- 
missed. [13] 
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At a stated term, to wit, the November term, A. D. 
1921, of the Southern Division of the United 
States District Court for the Northern District 
of California, Second Division, held at the 
courtroom in the city and county of San 
Francisco, on Monday, the ninth day of Janu- 
ary, in the year of our Lord one thousand 
nine hundred and twenty-two. Present: The 
Honorable WILLIAM C. VAN FLEET, Dis- 
trict Judge. 


No. 16,619. 
WALTON N. MOORE DRY GOODS CO., INC, 
VS, 


COMMERCIAL INDUSTRIAL CO., LTD. 


Minutes of Court—January 9, 1922—Order for 
Judgment, etc. 

Upon motion of B. F. Ames, Esq., attorney for 
defendant, and it appearing that on October 17, 
1921, an order was entered granting the defendant’s 
motion to quash service of summons and dismissing 
this cause, it is ordered that a judgment of dis- 
missal be entered herein. [14] 


anne 


(Title of Court and Cause.) 
Judgment of Dismissal. 

In this cause the Court having on October 17, 
1921, granted defendant’s motion to quash service 
of summons and ordered that this cause be dis- 
missed : 
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Now, therefore, by virtue of the law and by 
reason of the premises aforesaid, it is considered 
by the Court that plaintiff take nothing by this 
action and that defendant go hereof without day 
and that said defendant do have and recover of 
and from said plaintiff its costs herein expended 
taxed at $——. 

Judgment entered January 9, 1922. 

WALTER B. MALING, 


Clerk. 
A true copy. Attest: 
[Seal] . WALTER B. MALING, 
Clerk. 


[Endorsed]: Filed Jan. 9, 1922. Walter B. Mal- 
ing, Clerk. [15] 


(Title of Court and Cause.) 


Certificate of Clerk U. S. District Court to 
Judgment-roll. 

I, Walter B. Maling, Clerk of the United 
States District Court for the Northern District of 
California, do hereby certify that the foregoing 
papers hereto annexed constitute the Judgment- 
roll in the above-entitled action. 

ATTEST my hand and the seal of said District 
Court, this ninth day of January, 1922. 

[Seal] WALTER B. MALING, 

Clerk. 
By J. A. Schaertzer, 
Deputy Clerk. 
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[Endorsed]: Filed January 9, 1922. Walter B. 
Maling, Clerk. By J. A. Schaertzer, Deputy Clerk. 
[16] 


(Title of Court and Cause.) 
(Opinion.) 
GREGORY & GOODELL, of San Francisco, Calif., 
Attorneys for Plaintiff. 


AMBROSE GHERINI, of San Francisco, Calif, 
Attorney for Defendant. 

Motion to quash service of summons and dismiss 
the action for want of competent service upon de- 
fendant, a foreign corporation. 

The plaintiff is a New York corporation having 
a place of business in San Francisco, where it 
carries on a wholesale dry goods business, and the 
defendant is a foreign corporation organized under 
the laws of Russia and doing business at Vladivo- 
stock and other points in the state or province of 
Siberia; the matter in suit grows out of the sale 
and consignment, some time prior to the bringing 
of the action, of merchandise by plaintiff in San 
Francisco to defendant in Vladivostock to be there 
paid for but the drafts for which were not honored 
on presentation; and it is alleged ‘‘that defendant 
then and there agreed with plaintiff that plaintiff 
should retake the said goods and ship the same 
out of Siberia, and should resell the same and 
charge the defendant with any loss which might 
be sustained by plaintiff in said transaction and 
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which said defendant then and there agreed to 
pay to plaintiff’; that the consignment was there- 
upon reshipped to San Francisco by plaintiff and 
there sold resulting in a loss to plaintiff which de- 
fendant has not paid and for which breach the 
action is brought. 

The circumstances under which service in the 
action was had are these: In April, 1921, one 
Ivanoff called at the place of business of plaintiff 
in San Francisco bringing a Ietter of [17] in- 
‘troduction from the defendant wherein it was stated 
that the bearer ‘‘is our representative for the 
U.S. A. and Canada”’ and stated that among other 
things he was directed to ‘‘settle the question about 
the goods which were shipped from Vladivostock’’; 
the interview of plaintiff with Ivanoff resulted in 
no adjustment of the demand and the latter pro- 
ceeded to New York where the defendant main- 
tains an office or place of business; thereafter, about 
the first of August, 1921, Ivanoff came to San 
Francisco to meet one Haieff, one of the principal 
owners or stockholders in the defendant corpora- 
tion who was arriving from Vladivostock, and on 
the second of August Ivanoff and Haieff called 
at the place of business of the plaintiff in an en- 
deavor to settle the matter in dispute between them; 
no adjustment was accomplished at this meeting 
and a second conference was held on August 4th 
with no better success. On this latter date the 
plaintiff, having in the meantime had the action 
filed, procured the Marshal to make service of 
summons upon both Ivanoff and Haieff, the return 
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reciting as to each that he was served as ‘‘manag- 
ing agent of defendant.” 

Thereupon the present motion was made. The 
affidavit of Ivanoff states that he was not at the 
time of service nor ‘‘at any time or at all the 
the managing or business agent, cashier or secre- 
tary, or an officer or agent of aforesaid defendant 
or authorized by it to receive or accept service of 
summons upon it’’; that he was in San Francisco 
on the occasion of the service merely temporarily 
and for the purpose of meeting Mr. Haieff and his 
daughter, who were Russians and could not speak 
the English language, in order to assist them and 
act as their interpreter in the matter of placing 
Mr. Haieff’s daughter in a young ladies boarding 
school in California and to accompany Mr. Haieff 
to New York City. The affidavit of Haieff states 
that he was, on the occasion of the service upon him 
‘only temporarily and casually present in the City 
and County of San Francisco, State of California, 
and was not, and am not, present therein for the 
[18] purpose of transacting business on behalf of 
defendant or of transacting any business except as 
hereinafter particularly set forth’’; and, after re- 
ferring to the service of summons upon him states: 
‘‘T am not now, nor was I at the time of the afore- 
said pretended service of summons upon me, or at 
all, on or about the 4th day of August, 1921, or at 
any time or at all, the managing or business agent, 
Cashier or secretary or an officer or agent of afore- 
said defendant or authorized by it to receive or 
accept service of summons upon it. After my home 
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in Blagoveschensk, Russia, had been seized by the 
Bolsheviks, I, with my wife and children, escaped 
from Blagoveschensk to Harbin, China, and there 
decided to send my son Valentine, first, and take my 
daughter Nadezda later, to the United States for 
the purpose of placing them in American schools 
for education, my wife and our remaining children 
to remain in Russia in accordance with said plan 
and for the further purpose of improving my 
health which has been seriously impaired by reason 
of my previous experiences with the Bolsheviks 
in Russia; and for no other purpose, except as 
hereinafter mentioned, I have made this present 
visit to the State of California with my said 
daughter. I have entered my said son as a student at 
the University of California, and my said daughter 
at Castilleja School at Palo Alto, Santa Clara 
County, State of California. On or about the 2d 
day of August, 1921, and again on or about the 
4th day of August, 1921, subsequent to all the al- 
leged happenings referred to in the complaint 
on file herein, I called on Walton N. Moore, presi- 
dent of plaintiff corporation herein, at his office 
‘in San Francisco, California, with Nicholas N. 
Ivanoff, who interpreted for me in the conversation 
which I then and there held with the said Walton 
N. Moore, since I have no knowledge of the English 
language, and I endeavored to ascertain from him 
upon what terms the controversy existing between 
plaintiff and defendant could be adjusted in order 
that I might make a report on the matter.’’ [19] 

The affidavit of Walton N. Moore for the plain- 
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tiff states that Ivanoff and Haieff stated that they 
were authorized to settle the matter in dispute 
for the defendant; and there is an affidavit by one 
Garrissere in behalf of plaintiff to the effect that 
on August 20, 1921, the defendant purchased of 
a corporation represented by affiant a consignment 
of goods to be shipped to the Orient and that in 
that transaction Ivanoff acted in behalf of and 
represented himself as the agent of the defendant 
and that the goods were paid for by him by check 
drawn on a New York Bank. 

It does not appear that either of the parties 
upon whom service was made had any participation 
in the making of the contract in question or the 
transaction out of which it grew or had anything 
to do therewith other than as above recited; nor 
‘does it appear that the defendant at the time of 
the service had or maintained within this State 
or District any office or place of business or car- 
ried on therein any general business transactions;. 
that apparently the transaction in question was the 
only one pending at the time between the parties. 


VAN FLEET, District Judge: 

A foreign corporation can be sued im a jurisdic- 
tion other than the State of its creation only when 
it is at the time doing business therein and main- 
tains there a business or managing agent subject 
to service of process. Section 411 of the Code of 
Civil Procedure of the State prescribing the manner 
of serving process of summons upon a defendant 
provides for the delivering of a copy thereof as 
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follows: ‘‘TIf the suit is against a foreign corpora- 
tion or a nonresident joint stock company or as- 
sociation doing business and having a managing 
or business agent, cashier or secretary within this 
State, to such agent, cashier or secretary.”’ 

In my view the facts fail to bring the defendant 
within the statute. It was neither ‘‘doing business”’ 
within the State nor did it have ‘‘a managing or 
business agent, cashier or secretary” therein within 
any proper interpretation of its terms. [20] 
The term ‘‘doing business’’ is used in its broad 
popular acceptation of meaning and signifies some- 
‘thing more substantial than a mere single or isolated 
transaction arising under a mode of dealing calling 
for neither a place of business or a local agent. 
The right of exemption of a foreign corporation 
from suit in a jurisdiction foreign to the State of 
its organization is one of substantive value and is 
not to be taken away by refinements based upon 
mere casual transactions which do not bring it 
in some definite substantial way within the ordinary 
meaning of the language of the statute. This will 
be found to be the effect of the more recent de- 
cisions of the Supreme and Federal courts upon the 
subject, although there is some diversity of view 
found in cases from the State courts arising largely 
out of differences in local statutes. 

As stated by Mr. Justice Brandeis in Phila. & 
Reading Ry. Co. vs. MeKibbin, 248 U. S. 264: 
‘‘A foreign corporation is amenable to process to 
enforce a personal liability, in the absence of con- 
sent, only if it is doing business within the State 
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in such manner and to such extent as to warrant 
the inference that it is present there. And even 
if it is doing business within the State the process 
will be valid only if served upon some authorized 
agent. St. Louis Southwestern Ry. Co. vs. Alex- 
ander, 227 U. S. 218, 226. Whether the corporation 
‘was doing business within the State and whether 
the person served was an authorized agent are 
questions vital to the jurisdiction of the court.”’ 
(Italics volunteered.) And see, also, Toledo Rys. 
vs. Hill, 244 U. S. 49, and Peoples Tobacco Com- 
pany vs. Amercan Can Co., 246 U. 8S. 79. 

A like view is taken by the Circuit Court of 
Appeals of this Circuit in Doe vs. Springfield 
Boiler and Manufacturing Co., 104 Fed. 684-287, 
wherein in construting the same section of the 
code it is said: ‘‘Legal service of process upon a 
corporation which will give a court Jurisdiction 
over it, can be made only in the state where it 
resides by the law of its creation, or in a [21] 
state in which it is actually doing business at the 
time of service, in the manner prescribed by the 
statutes of that state or of the United States. The 
question as to what kind of business by a foreign 
corporation within a state will justify a finding 
that it is engaged in business therein, and validate 
a service upon its agent, has been thoroughly and 
elaborately discussed in the Circuit and Supreme 
Courts of the United States, and the general con- 
sensus of opinion is that the corporation must 
transact within the state some substantial part of 
its ordinary business by its officers or agents ap- 
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pointed and selected for that purpose, and that 
the transaction of an isolated business act is not 
carrying on or doing business in a state.’’ (Italics 
volunteered. ) 

Citing a large number of authorities. And as 
to the character of the agent upon whom process 
may be made under the statute it is further said 
in that case: ‘‘The term ‘business agent,’ as used 
in the statute, does not mean every man who is 
intrusted with a commission or an emplovment by 
a foreign corporation. * * * The statute was 
never intended to include under the term ‘business 
agent’ every person who might incidentally or 
occasionally transact some business for a foreign 
corporation. Its meaning must be drawn from the 
general context of the language used. The business 
agent mentioned in the statute means one bearing 
a close relation to the duties of managing agent, 
cashier, or secretary of the corporation. It must 
be an agent who is appointed, designated, or author- 
ized to transact and manage one or more distinct 
branches of business, which may be, and is, con- 
ducted and carried on by the corporation within 
the state where the service is made,—one who stands 
in the shoes of the corporation in relation to the 
particular business managed, conducted, and con- 
trolled by him for the corporation.’’ The facts 
here fall far short of meeting plaintiff’s necessities 
‘under the principles thus announced. Neither the 
character of the business or the authority of the 
agents bring it within the rule. While the agents 
may have been authorized to [22] settle the mat- 
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ter in dispute they were not agents of defendant 
in any general sense. To the same effect, see Cady 
vs. Associated Colonies, 119 Fed. 420-425; United 
States vs. American Bell Telephone Company, 29 
Fed. 17-27-41; Cooper Mfg. Co. vs. Ferguson, 
113 U. S. 727; Ladd Metals Co. vs. American 
Mining Co., 152 Fed. 1008; Welch vs. Farmers’ 
Loan & Trust Co., 165 Fed, 492. 

In London Machinery Co. vs. American Malle- 
able Iron Co., 127 Fed. 1009, it is said: ‘‘The de- 
fendant has no office, place of business, agent, agency 
or property in Towa and never. ... As yet, 
I cannot believe that a foreign corporation, having 
a difference with an Iowa citizen concerning a 
contract not made in this State surrenders itself to 
the Iowa courts because an agent with or without 
‘authority, comes to this State seeking to adjust 
such differences. If such be the law, then compro- 
mises so much favored by law, are largely at an end 
as to foreign corporations.”’ 

And in Wilkins vs. Queen City Savings Bk. & 
Trust Co., 154 Fed. 173, it is said: ‘‘I do not under- 
stand that Mutual Life Ins. Co. vs. Spratley, 172 
U.S. 602, 19 Sup. Ct. 308, 43 L. Ed. 569, is authority 
for the proposition that the presence of an officer 
of a foreign corporation in this state for the pur- 
pose of discussing a proposed adjustment of the 
‘single controversy between it and plaintiff is suf- 
ficient to establish such a ‘doing business within 
the state’ as will take the case out of the rule laid 
down in Goldey vs. Morning News, 156 U. 8. 518, 
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15 Sup. Ct. 559, 39 L. Ed. 517, and Conley vs. 
Mathison Alkali Works, 190 U. 8S. 406, 23 Sup. Ct. 
47 L. Ed. 118.” 

The case of Premo Specialty Mfg. Co. vs. Jersey 
Cream Co., 200 Fed. 352, from this Circuit, princi- 
pally relied upon by plaintiff, is readily distinguish- 
able from the case of Doe v. Springfield Boiler & 
Mfg. Co. In the former case the facts showed 
that the contract sued upon was made and was to 
be performed in Los Angeles where the suit was 
brought and that the party upon whom service 
[23] was made was, at the time, the secretary 
of the corporation and had come to Los Angeles 
where he was served, with reference to business 
transactions theretofore had between the parties, 
out of one of which the cause of action arose. 
In the present case it is conceded that the contract 
sued upon was made and was to be performed at 
Vladivostock; and that the parties served were 
neither of them officers of the company in any 
other respect than that Ivanoff was a general busi- 
ness representative of defendant for Canada and 
the United States having his headquarters in New 
York, and had been merely specially requested to 
ascertain upon what terms the controversy between 
the parties could be accommodated. It is apparent, 
therefore, that there is nothing in that case which 
is at variance or out of harmony with the ruling 
in the case of Doe vs. Springfield Boiler & Mfg. 
Co., and no purpose on the part of the Court to 
ignore or depart from the principles announced 
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in the latter case can be deduced from anything 
said in the former. 

To hold the defendant amenable to the juris- 
diction of this Court under the circumstances pre- 
sented would, I think, be rather harsh and in- 
equitable as allowing the plaintiff to take advantage 
of a situation which does not in any substantial 
respect bring it within the right it invokes. 

The motion to quash must be granted and the 
action dismissed. Such will be the order. 


[Endorsed]: Filed Oct. 17, 1921. Walter B. 
Maling, Clerk. [24] 


(Title of Court and Cause.) 


Bill of Exceptions, 
BE IT REMEMBERED, that on the 25th day 
of August, 1921, the above-entitled court gave and 
made its order reading as follows, to wit: 


(Title of Court and Cause.) 

ORDER GRANTING LEAVE TO DEFENDANT 
TO APPEAR SPECIALLY FOR THE PUR- 
POSE OF MOVING TO QUASH THE AL- 
LEGED SERVICE UPON IT OF THE 
SUMMONS IN THIS ACTION AND TO 
DISMISS SAID ACTION; ALSO EXTEND- 
ING THE TIME OF DEFENDANT TO AN- 
SWER OR PLEAD TO THE COMPLAINT 
IN THIS ACTION IN THE EVENT THAT 
SAID MOTION BE DENIED; AND FIX- 
ING DAY OF HEARING OF SAID MO- 
TION. 
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The Court having read the affidavits of Vasily 
A. Ilaieff and Nicholas N. Ivanoff in the above-en- 
titled action this day filed and good cause appearing 
therefor, it is ordered that: 

Defendant be and it is hereby granted leave to ap- 
pear in said action specially for the purpose of 
moving the Court for an order quashing, annulling, 
setting aside and holding for naught the alleged 
Service of summons in said action attempted to be 
made upon defendant and dismissing said action. 

The time within which defendant may appear 

herein generally to answer or otherwise plead to 
‘the complaint herein is hereby extended and en- 
larged to and including the 10th day after the 
entering herein of an order denying the aforesaid 
motion of defendant in the event that said motion 
be denied. 

Neither the application for, nor the making of, 
or filing of this order, nor any reliance thereon by 
‘defendant, nor the proceedings to be taken, nor the 
motion to be made to quash service of summons and 
to dismiss said action shall be deemed or con- 
strued to constitute a general appearance by de- 
fendant, or waiver by said defendant of any ob- 
jection to be urged on said motion to quash [20] 
service of summons or for a dismissal of this action. 

The hearing of said motion of defendant is hereby 
fixed for Monday the 29th day of August, 1921, 
at ten o’clock A. M. of said day in the courtroom 
of this Court, in the Postoffice Building, corner 
of Seventh and Mission Streets, San Francisco, 
California, and notice of the same shall be served 


Commercial Industrial Company, Ltd., et al. 29 


upon the plaintiff in said action not less than 3 
days before the date hereby fixed for said hearing. 
Dated: San Francisco, California, August 25th, 
£21. 
WM. C. VAN FLEET, 
Judge. 
That said order bears the following endorsements: 
Due service of the within order and receipt of 
copy is hereby admitted this 25th day of Aug., 1921. 
GREGORY & GOODELL, 
Attorneys for PIff. 


Filed Aug. 25, 1921. W. B. Maling, Clerk. 

That on said 25th day of August, 1921, the de- 
fendant filed herein the following special appear- 
ance: 


(Title of Court and Cause.) 


SPECIAL APPEARANCE AND MOTION BY 
DEFENDANT FOR AN ORDER QUASH- 
ING THE ALLEGED SERVICE UPON IT 
OF THE SUMMONS IN THIS ACTION 
AND FOR A FURTHER ORDER DISMISS- 
ING SAID ACTION. 

Now comes the defendant herein by Ambrose 
Gherini and Brewster F. Ames, its attorneys, ap- 
pearing herein specially for the purpose of this 
motion, and for no other purpose; and without 
submitting itself to the jurisdiction of this Court, 
moves said Court for an order quashing the alleged 
service upon it of the summons in this action and 
for a further order dismissing said action upon the 
following grounds: [26] 
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(1) Said alleged corporation defendant is not, 
and never was, a corporation organized or existing 
under or by virtue of the laws of the State of 
California, and has not now, and never has had, 
an office or place of business within the Northern 
District of California nor elsewhere within the State 
of California, and has never carried on, conducted 
nor transacted any business therein. 

(2) The contract of sale referred to in the com- 
plaint herein was neither entered into, made, nor 
to be performed, nor was it broken in the Northern 
District of California, nor elsewhere in the State of 
California nor in the United States of America. 

(3) Defendant does not have or maintain any 
person within the Southern Division of the North- 
ern District of California upon whom service of 
summons or other process might be made, and has 
never designated any person within said Southern 
Division of the Northern District of California, 
nor within the State of California upon whom serv- 
ice of summons or other process might be made. 

(4) Service of summons in this action was at- 
tempted to be made on defendant by serving a copy 
of the original of said summons together with the 
copy of complaint in said action on Vasiliy A. 
Haieff, and another copy of the same upon Nicholas 
N. Ivanoff in the City and County of San Fran- 
cisco, State of California, on the 4th day of August, 
1921, and the return of service of said summons 
made by the United States Marshal purports to 
show that it was served on Vasilly A. Haieff and 
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Nicholas N. Ivanoff, each denominated therein as 
managing agents of defendant. 

(5) At the time of the attempted service of 
summons upon defendant by service of a copy 
thereof upon said Vasilly A. Haieff and Nicholas 
N. Ivanoff, as aforesaid Vasiliy A. Haieff and 
Nicholas N. I[vanoff were not and neither of them 
was the managing or business agent, cashier or 
secretary nor an officer nor agent of said de- 
fendant nor authorized by it to receive or accept 
‘service [27] of summons upon it nor were they 
nor was either of them at said time engaged in or 
doing business for, or on behalf of said defendant 
in said Southern Division of the Northern District 
of California, nor in the State of California, ex- 
cepting that the said Vasiliy A. Haieff had on the 
second day of August, 1921, and again on the 4th 
day of August, 1921, attempted to ascertain from 
Walton N. Moore, president of plaintiff corpora- 
tion, upon what terms the controversy existing be- 
tween plaintiff and defendant could be settled or 
adjusted. 

(6) Said Vasiliy A. Haieff and Nicholas N. 
Ivanoff at the time of the pretended service of 
‘summons in this action were both of them only 
temporarily and casually present in the City and 
County of San Francisco, State of California. 

(7) Defendant has not accepted service herein 
of said summons attempted to be made upon it as 
aforesaid, nor has it appeared in said action, nor 
does it now appear herein except hereby and 
| specially for the purpose of this motion. 
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Defendant has not waived, nor does it now waive — 
due service of summons upon it. 

This motion to quash service of summons as 
aforesaid and to dismiss the above-entitled action 
is made upon all of the papers and records now on 
file and of record in the above-entitled action, and 
upon such other papers and records in said action 
as may be on file and of record herein at the time 
of the hearing of said motion, upon the affidavits 
of Vasiliy A. Haieff and Nicholas N. I[vanoff served 
and to be filed herein, which affidavits are hereby 
referred to and by reference made a part hereof, 
‘and upon such other evidence, oral and documentary 
as may be offered upon the hearing of said motion. 

WHEREFORE, defendant prays that the al- 
leged service of summons in this action attempted to 
be made upon it in the manner hereinbefore stated 
be quashed, annulled, set aside and [28] held for 
naught, and that the said action be dismissed. 

Dated: San Francisco, Calif., August 25th, 1921. 

COMMERCIAL INDUSTRIAL COMPANY, 
LTD., a Corporation, Successors of J. J. 
CHOORIN & CO., A. W. KASSIA- 
NOFF & CO., Appearing Specially by 
BREWSTER F. AMES, AMBROSE 
GHERINI, Its Attorneys. 

[Endorsed]: Filed Aug, 25, 1921. Walter B. 
Maling, Clerk. 


That on said 25th day of August, 1921, said de- 
fendants served and filed a notice in the words and 
figures following, to wit: 


——— 
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(Title of Court and Cause.) 


NOTICE OF MOTION TO QUASH THE AL- 
LEGED SERVICE OF SUMMONS UPON 
DEFENDANT AND TO DISMISS SAID 
ACTION. 


To Plaintiffs and Messrs. GREGORY & GOO- 
DELL Its Attorneys: 

Each and all of you will please take notice that 
defendant, specially appearing for that purpose 
and not otherwise, herewith serves upon you, and 
will file herewith in said action its motion for an 
order quashing, annulling, setting aside and holding 
for naught the alleged service of summons and for 
an order dismissing said action: Defendant ac- 
companies the said motion by a special appearance 
for the sole purpose of making such motion. 

A copy of said special appearance and written 
motion is hereto attached, made a part hereof, and 
served herewith. 

You will also take notice that the above-entitled 
Court has made an order attached hereto fixing the 
hearing of said motion for Monday the 29th day 
of August, 1921, at ten o’clock A. M. of said day. 

The defendant will call up its motion for hearing 
[29] at the time fixed in said order, at the court- 
room of the above-named court in the Postoffice 
Building, corner of Seventh and Mission Streets, 
San Francisco, California, and will present and 
make the same upon all of the grounds and upon 
the papers and evidence mentioned in said motion. 
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Dated: San Francisco, California, August 25th, 
1921. 

COMMERCIAL INDUSTRIAL COM- 
PANY. LTD., a Corporation, Successors 
of J. J. CHOORIN & CO., A. V. KAS- 
SIANOFF & CO., Appearing Specially 
by BREWSTER F. AMES, AMBROSE 
GHERINIT, Its Attorneys. 


[Endorsed]: Due service of the within notice of 
motion and receipt of copy is hereby admitted this 
25th day of Aug., 1921. 

GREGORY & GOODELL, 
Attorneys for PIff. 
Filed Aug. 25, 1921. W. B. Maling, Clerk. 


That on said 25th day of August, 1921, said de- 
fendants served and filed two affidavits in the words 
and figures following, to wit: 


(Title of Court and Cause.) 
Affidavit of Nicholas N. Ivanhoff. 


Southern Division of the 

Northern District of California, 

State of California, 

City and County of San Francisco,—ss. 

Nicholas N. Ivanoff, being first duly sworn, de- 
poses and says: 

I am, and at the time of the pretended service of 
summons upon me in this action, was, a native cit- 
izen and resident of Russia permanently domiciled 
therein, and temporarily residing [30] in New 
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York City. J am the person named in the return 
of the United States Marshal annexed to the sum- 
mons herein as the person to whom a copy of said 
summons was handed on the 4th day of August, 
1921, as the person upon whom service of summons 
was attempted to be made. 

Said alleged corporation defendant is not, and 
never was a corporation organized or existing un- 
der or by virtue of the laws of the ‘State of Califor- 
nia, and has not now, and never has had an office 
or place of business within the Northern District of 
California nor elsewhere within the State of Cal- 
ifornia, and has never carried on, conducted nor 
transacted any business therein. 

The contract of sale referred to in the complaint 
herein was neither entered into, made, nor to be 
performed, nor was it broken in the Northern Dis- 
trict of California, nor elsewhere in the State of 
California, nor in the United States of America. 

I am now, and at the time of the pretended ser- 
vice of summons upon me in this action, was 
only temporarily and casually present in the City 
and County of San Francisco, State of California, 
and was not and am not present therein for the 
purpose of transacting business on behalf of de- 
fendant or of transacting any business except as 
hereinafter particularly set forth. 

On the 4th day of August, 1921, in the City and 
County of San Francisco, California, a copy of the 
complaint and a copy of the summons in this action 
were handed to me by the said United States Mar- 
shal, and the return of service of said summons 
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purports to show that it was served on Nicholas N. 
Ivanoff, managing agent of defendant. 

I am not now, nor was I at the time of the afore- 
said pretended service of summons upon me, or at 
all, on or about the 4th day of August, 1921, or at 
any time or at all, the managing or business agent, 
eashier, or secretary, or an officer or agent of afore- 
said defendant, or authorized by it to receive or 
accept service of summons upon it. [31] 

I arrived in San Francisco, California, on the 
27th day of April, 1921, subsequent to all the alleged 
happenings referred to in the complaint on file 
herein, and called at the office of Walton N. Moore, 
president of the plaintiff corporation herein, at 
his office in San Francisco, California, and I en- 
deavored to ascertain from him upon what terms 
the controversy existing between plaintiff and de- 
fendant could be adjusted in order that I might 
make a report on the matter. The only result of 
my call upon Mr. Moore was that he mailed a 
letter to defendant at Vladivostok, Russia, asking 
for payment of damages alleged in the complaint. 
I then went to New York City and returned to 
San Francisco, California, on July 29, 1921, in 
order to meet Mi. Vasiliy A. Haieff and his daugh- 
ter Nadezda, both of whom are Russians and have 
no knowledge whatever of the English language and 
who arrived in San Francisco on the 31st day of 
July, 1921, from Siberia, in order to assist them in 
every possible way and act as their interpreter in 
the matter of placing Mr. Haieff’s said daughter, 
Nadezda, in a young ladies’ boarding-school in 
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California and to accompany Mr. Haieff later across 
the United States to New York City. 

Thereafter and on or about the 2d day of Au- 
gust, 1921, and again on or about the 4th day of 
August, 1921, subsequent to all the alleged happen- 
ings referred to in the complaint on file herein, I 
called on Mr. Walton N. Moore, president of the 
plaintiff corporation herein at his office in San 
Francisco, California, with the said Vasiliy A. 
Naieff and interpreters for him in the conversation 
with the said Walton N. Moore in a second en- 
deavor to ascel'tain upon what terms the said con- 
troversy could be settled or adjusted. 

During the latter part of the said conversation 
held on the 4th day of August, 1921, there was also 
present Mr. T. T. C. Gregory, counsel for plaintiff 
herein. — 

NICHOLAS N. IVANOFF. 


Subscribed and sworn to before me this 23d day 
of August, 1921. 
. [Seal] JOSEPH PENSA, 
Notary Public in and for the City and County of 
San Francisco, State of California. [32] 


[Endorsed]: Due service of the within affidavit 
and receipt of copy is hereby admitted this 25th 
day of Aug., 1921. 

GREGORY & GOODELL, 
Attorneys for Plif. 
Piled Aug. 25, 1921. W. B. Maling, Clerk. 
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(Title of Court and Cause.) 
Affidavit of Vasiliy A. Haieff. 


Southern Division of the Northern 
District of California, 

State of California, 

City and County of San Francisco,—ss. 

Vasiliy A. Haieff, being first duly sworn, deposes 
and says: 

I am, and at the time of the pretended service 
of summons upon me in this action, was, a native 
citizen and resident of Russia, and permanently 
domiciled therein. I am the person named in the 
return of the United States Marshal annexed to 
the summons herein, as the person to whom a copy 
of said summons was handed on the 4th day of 
August, 1921, as the person upon whom service of 
summons was attempted to be made. 

Said alleged corporation defendant is not, and 
never was a corporation organized or existing under 
or by virtue of the laws of the State of California, 
and has not now, and never has had, an office or 
place of business within the Northern District of 
California nor elsewhere within the State of Cal- 
ifornia, and has never carried on, conducted nor 
transacted any business therein. 

The contract of sale referred to in the complaint 
herein was neither entered into, made, nor to be 
performed, nor was it broken, in the Northern 
District of California, nor elsewhere in the [33] 
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State of California, nor in the United States of 
America. 

I am now, and at the time of the pretended ser- 
vice of summons upon me in this action, was, only 
temporarily and casually present in the City and 
County of San Francisco, State of California, and 
was not, and am not, present therein for the pur- 
pose of transacting business on behalf of defendant 
or of transacting any business except as herein- 
after particularly set forth. 

On the 4th day of August, 1921, in the City and 
County of San Francisco, California, a copy of the 
complaint and a copy of the summons in this action 
were handed to me by the said United States Mar- 
shal, and the return of service of said summons 
purports to show that it was served on Vasill A. 
Hayeff, managing agent of defendant. 

I am not now, nor was I at the time of the afore- 
said pretended service of summons upon me, or at 
all, on or about the 4th day of August, 1921, or at 
any time or at all, the managing or business agent, 
cashier or secretary or an officer or agent of afore- 
said defendant or authorized by it to receive or 
accept service of summons upon it. 

After my home in Blagovschensk, Russia, had 
been seized bv the Bolsheviks, I, with my wife and 
children, escaped from Blagoveschensk to Harbin, 
China, and there decided to send my son Valentine, 
first, and take my daughter Nadezda later, to the 
United States for the purpose of placing them in 
American schools for education, my wife and our 
remaining children to remain in Russia in accord- 


40 Walton N. Moore Dry Goods Qo., Inc., vs. 


ance with said plan and for the further purpose of 
improving my health which has been seriously im- 
paired by reason of my previous experiences with 
the Bolsheviks in Russia; and for no other purpose, 
except as hereinafter mentioned, I have made this 
present visit to the State of California with my 
said daughter. I have entered my said son as a 
student at the University of California, and my said 
daughter at Castilleja School at Palo Alto, [34] 
Santa Clara County, State of California. 

On or about the 2d day of August, 1921, and 
again on or about the 4th day of August, 1921, sub- 
sequent to all the alleged happenings referred to 
in the complaint on file herein, I called on Walton 
N. Moore, president of plaintiff corporation herein, 
at his office in San Francisco, California, with Nich- 
olas N. Ivanoff, who interpreted for ine in the con- 
versation which I then and there held with the said 
Walton N. Moore, since I have no knowledge of 
the English language, and I endeavored to ascertain 
from him upon what terms the controversy existing 
between plaintiff and defendant could be adjusted 
in order that I might make a report on the matter. 

During the latter part of the said conversation 
held on the 4th day of August, 1921, there was also 
present Mr. T. T. C. Gregory, counsel for plaintiff 
herein. 

VASILIY A. HATEFF. 

Subscribed and sworn to before me this 23d day 
of August, 1921. 

[Seal ] JOSEPH PENSA, 
Notary Public in and for the City and County of 

San Francisco, State of California. 
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Southern Division of the Northern 
District of California, 

State of California, 

City and County of San Francisco,—ss. 

Nicholas N. Ivanoff, being first duly sworn, de- 
poses and says: 

I hereby declare that I am competent to inter- 
pret from the English language into the Russian 
language and from the Russian language into the 
English language. I this day translated the above 
affidavit of Vasiliy A. Haieff to him into the Rus- 
sian language before he signed and swore to the 
same. 


NICHOLAS N. IVANOFEFE. 


Subscribed and sworn to before me this 23d day 
of August, 1921. 
[Seal | JOSEPH PENSA, 
Notary Public in and for the City and County of 
San Francisco, State of California. [35] 


[Endorsed]: Due service of the within affidavit 
and receipt of copy is hereby admitted this 25th 
day of August, 1921. 

GREGORY & GOODELL, 
Attorneys for PIff. 
Filed Aug. 25, 1921. W. B. Maling, Clerk. 


That on the 12th day of September, 1921, the 
plaintiff served and filed two affidavits in the words 
and figures following, to wit: 
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(Title of Court and Cause.) 


Affidavit of Walton N. Moore. 


State of California, 
City and County of San Francisco,—ss. 

Walton N. Moore, being first duly sworn, de- 
poses and says: 

That he is now and at all times herein mentioned 
has been President of Walton N. Moore Dry Goods 
Co., Incorporated, the corporation above named 
as plaintiff in said action. That said last-named 
corporation is now and at all times herein mentioned 
has been duly incorporated, acting and existing as 
such under and by virtue of the laws of the State of 
New York, in the United States of America, and 
during all of said times was carrying on and con- 
ducting business as a wholesale dealer in dry goods 
and other merchandise therein and in said State of 
California, and elsewhere, and that said corporation 
has for the principal place for the conduct of its 
business in California a place at and in the City 
and County of San Francisco aforesaid within the 
said above-entitled district and division. 

The defendant corporation and its predecessors, 


above named, have at all times herein mentioned © 


been duly authorized and existing as a corporation 


under and by virtue of the laws of the State of © 


Siberia, Russia, and at all the times herem 
mentioned [36] the said defendant has been doing 
business aS a corporation in the United States and 


Canada, and holding itself out to be such to all the 


world and to the affiant. 


— 
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That during the last three years the defendant has 
been a customer of the plaintiff corporation, and 
has purchased large quantities of merchandise there- 
from. That on or about the 12th day of August, 
1920, plaintiff sold to defendant merchandise of 
the value of One Hundred Thirty-eight Thousand 
Three and 05/100 Dollars ($138,003.05), or there- 
about, in payment whereof which defendant con- 
tracted and agreed to pay to the plaintiff the said 
value thereof. That the said merchandise was for 
the account of defendant delivered to the steamships 
‘“Keuador”’ and ‘‘Tenyo Maru”’ at the port of San 
Francisco for transportation, and consigned to Vlad- 
ivostock, Siberia, to defendant. 

That as set forth in said complaint defendant 
was unable to pay for the said merchandise at 
Vladivostock, and plaimtiff was compelled to retake 
the same and, pursuant to an agreement with de- 
fendant regarding the same, to undertake to resell 
the same and charge any loss which might be sus- 
tained in the transaction to defendant, which 
amount defendant then and there agreed to pay 
to plaintiff. That a claim against defendant on the 
part of plaintiff in the amount of Fifty-six Thou- 
sand Seven Hundred Fifty-two and 52/100 Dollars 
($56,752.53), arising out of said transaction has 
been presented by plaintiff to defendant and has, 
for several months last past, been the subject of 
negotiations between the said parties. 

That early in the month of Apru, 1921, the de- 
fendant advised plaintiff that its representative, one 
Nicholas N. Ivanoff, would arrive in the United 
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States, and would confer with plaintiff, and 
subsequently on or about the latter part of the 
month of April, 1921, the said Ivanoff arrived and 
called upon and conferred with affiant, and pre- 
sented credentials and letters of authority from the 
defendant, copies of which said letters, then or 
thereafter received, are attached hereto marked 
Hshibits “A,” “3B.” C,” “DD?! said “S10.”? ij 
hereby expressly referred to and made a_ pari 
hereof. 

That the said Nicholas N. Ivanoff thei and there 
stated to affiant that he represented the said defend- 
‘ant in the United States and Canada, and that he 
was specifically authorized and instructed to settle 
the question respecting the merchandise hereinhe- 
fore mentioned, about which said controversy had 
arisen. That said Ivanoff stated that first of 
all he desired to effect a settlement and adjustment 
of all the accounts between the two companies, and 
particularly the one growing out of the transaction 
hereinbefore referred to. No settlement was at 
that time reached between said Ivanoff and affiant, 
and the said Ivanoff thereafter departed to the City 
of New York. 

That on or about the first day of August, 1921, 
the said Ivanoff again appeared at the place of 
business of the plaintiff corporation at and in the 
said City and County of San Francisco, and called 
‘upon me voluntarily, and then and there stated that 
he had come to San Francisco to meet one Vasiliy A. 
Haieff, the principal owner and most important 
factor in the defendant and other associated com- 
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panies in Vladivostock and Harbin, Manchuria, 
who has come to San Francisco especially for such 
purpose and. with him to adjust with the plaintiff 
corporation the difference growing out of the ship- 
ment of merchandise to Vladivostock, hereinabove 
referred to. He thereupon stated that he desired to 
make an appointment with me for a conference to 
settle the matter arising from the subject then in 
dispute between the companies arising out of said 
shipments, which said conference was arranged for 
the following morning. 

That such conference was held at the office of 
plaintiff corporation at the appointed time, and 
said Ivanoff and said Haieff were present. That 
the said Ivanoff explained that the said Haieff 
spoke no English and the said conversation was con- 
ducted between the said three parties with the said 
Ivanoff as an interpreter. That the said Haieff 
thereupon stated to affiant that his principal bus- 
iness 1n San Francisco, was, with said Ivanoff, 
[38] to effect an adjustment with affiant of the 
differences between the two corporations, parties 
hereto, and to effect such relations between the said 
corporations as would result in the corporations 
which he represented buying large quantities of 
merchandise from the plaintiff above named. 

That such conference was not completed upon 
said day but was continued upon the following day. 
During the course of such conference the said 
Haieff stated to me that he was a director of the 
defendant company, and of its affilated concerns in 
Harbin and Vladivostock, and that he was the per- 
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son who directed the officials of the said corpora- 
tions. 

That the whole matter of the differences be- 
tween the two corporations arising out of the con- 
tract hereinbefore mentioned was discussed be- 
tween said three parties, but there was no agree- 
ment and settlement thereof reached. Thereupon 
and thereafter the close such negotiations the above- 
entitled action was commenced and service of pro- 
cess made upon the defendant by serving said man- 
aging director and agent Haieff and said Ivanoff, 
managing agent of said defendant. 

That the said two parties came into the jurisdic- 
tion of the above-entitled court voluntarily and 
without inducement of any nature or kind by or 
on behalf of affiant or of plaintiff corporation for 
the purpose of transacting the above mentioned 
business of the corporation in the State of Califor- 
nia, and within the jurisdiction of this Court, and 
of transacting other and additional business within 
this State and the jurisdiction of this Court, and 
did conduct and carry on such additional business 
for and behalf of defendant in the purchase and 
shipment of other merchandise from other corpora- 
tions of the City of San Francisco to defendant’s 


place of business in Siberia. 
WALTON N. MOORE. 


Sukseribed and sworn to before me this 10th 


day of September, 1921. 
[Seal] H. L. LANFAR, 


Notary Public in and for the City and County of 
San Francisco, State of California. [39] 
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Plaintiff’s Exhibit ‘‘A.’’ 


10-th March, 1921. 
(Name of Company 
in Russian.) 
Messrs. Walton N. Moore Dry Goods Co., 
7 to 33 Front Street, 
San Francisco, California. 
Gentlemen: 

This is to introduce our Mr. Nicholai N. Ivanoff, 
who is our representative for the U. S. A. and 
Canada, 

Hereby we take the liberty to request you to 
acquaint him with your large organization and also 
with the market conditions, having in view to pro- 
long our good business relations and fulfilling our 
orders allow him please to use your kind assist- 
ance. 

Beside other things we instructed Mr. Nicholai 
N. Ivanoff to settle the question about the goods, 
which were shipped from Vladivostock. We feel 
certain, that the mentioned goods realized by you 
without a loss and according to the agreement 
made in Vladivostock you will not request from 
us any additional charges, that will give us the 
possibility to work with you in the future, having 
in view to make interesting purchases on your 
market. 

We handed to Mr. Nicholai N. Ivanoff our agree- 
ment for a purpose of formal canceling of same. 
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Many thanks in advance, we beg to remain Dear 
Sirs 
Yours faithfully, 
(Signature illegible.) 
COMMERCIAL INDUSTRIALCOMPANY, 
ID 
Suceessors of J. J. CHOORIN & CO., 
A. V. KASSIANOFF & CO. 
Exhibit ‘‘A.’’ [40] 


Plaintiff’s Exhibit ‘‘B.”’ 
10-th March, 1921. 
I. I. TSCHURIN & CO., 
General Stores. 
HARBIN, MANCHURIA, 
No. 925. 
(Answered Apr. 28, 1921, 
W.N. M.) 
Messrs. Walton N. Moore Dry Goods Co., 
7 to 33 Front Street, 
San Francisco, California. 
Gentlemen: 

This is to introduce our Mr. Nicholai N. Ivanoff, 
who is appointed by the Commercial-Industrial 
Company, Ltd., Successors of J. J. Choorin & Co., 
A. V. Kassianoff & Co., as a representative in 
U. S. A. and Canada, and who will establish an 
office in the name of the above Company and in 
the name of our House. 

As it is know to you, that the above company 
and our firm are related organizations, financed 
and managed by the same Board of Directors, 
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therefore taking in consideration our mutual and 
friendly co-operation, hereby we beg to ask vou 
to give him your kind assistance in anything, that 
may occur in time of his presence in the States. 
Many thanks in advance, we beg to remain, Dear 
Sirs, 
Yours faithfully, 
eek. Li PSe@HwRIN % ‘OO. 
(J. J. CHOORIN & CO.) 
(Signature illegible.) 
mixhibit **B.”’ [41] 


er’ 


Plaintiff’s Exhibit ‘‘C.’’ 
Commercial House, 
CHOORIN & CO. 
Harbin. 

(New City) 

Harbin, Mar. 8, 1921. 

#226 

MK 
Messrs. Walton Moore & Co., 

San Francisco, Cal. 
Dear Sirs :— 

By this we introduce the bearer Mr. Nicholas N. 
Ivanoff as Attorney in Fact for the Commercial 
Industrial Co., Ltd., Successors J. J. Choorin & 
Co., A. V. Kassianoff & Co., who came to America 
for attending to all kinds of business and opening 
of an office for buying merchandise as for the 
above mentioned firm and also for us. 
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As you know, the mentioned, Commercial Indus- 
trial Company and our firm are closely related 
organizations, financed & direeted by the same 
identical persons, on the ground of that and on the 
force of our good commercial relations we ask you 
to show every courtesy to our Mr. Nicholas N. 
Ivanoff, in all kinds of business matters. 

Sincerely thanking you beforehand, we remain 
with perfect respect, 

COMMERICAL HOUSE, 
J. J. CHOORIN & CO. 
(Signed) A. F. TOPORKOFFP, 
(Signed) Accountant, 
L. SCHARICHEFF. 
Exhibit ‘‘C.”’ [42] 


Plaintiff’s Exhibit ‘“‘D.”’ 
J. J. CHOORIN CO., INC. 
(Commerical Industrial Co., Ltd. 
Suce. J. J. Choorin Co. A. V. Kassianoff Co.) 
NEW YORK OFFICE: 
149 Broadway, 
New York City, N. Y. 
New York N. Y., May 25, 1921. 
Walton N. Moore Dry Goods Co., 
Front & Market St., 
San Francisco, Cal. 
(Answered June 1, 1921. 
W.N. M.) 
Gentlemen: 
We have the pleasure to inform you that our 
New York office is located in the Singer Building 
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and our Mail address is as follows: 
J. J. CHOORIN CO. 
149 Broadway, 
New York City, N. Y. 
Cable Address: CHOORIN, New York. 
This is for your information, we are 
Very truly yours, 
N. IVANOFER, 
Atty. in fact. 
J. J. CHOORIN Co. 
(COMMERICAL INDUSTRIAL ©CO.,, 
LTD., 
Suce. J. J. CHOORIN Co. 
A. V. KASSIANOFF CO.) 
Enclosure: Original letter and translation. [43] 


Plaintiff’s Exhibit ‘‘E.’’ 


“J. J. CHOORIN CO. INC.”’ 
149 Broadway, 
New York City, 
UL Ss A: 
June 1, 1921. 
Walton N. Moore Dry Goods Co., 
San Francisco, Cal. 

Dear Sirs: 

By this we take pleasure to inform you that 
‘‘The Commercial Industrial Co., Ltd., Successors 
J. J. Choorin Co. A. V. Kassianoff Co. head office 
Harbin, Manchuria,’’ has established an office for 
the United States and Canada at Singer Building, 
149 Broadway, New York City, N. Y. U.S. A., in 
the name for brevity sake ‘‘J. J. Choorin Co. Inc.”’ 
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The New York office has been established for the 
purpose of buying various kinds of merchandise 
for the general trade in the Far East and for sup- 
plying our four large Department Stores which 
are located in Harbin-Manchuria, Vladivostoek, 
Siberia. Also for the purpose of importing of Raw 
Furs, especially high class Sable Skins which has 
been our specialty for many years. 

Our firm was established in 1869. 

Yours very truly, 
N. IVANOFF, 
J.J. CHOORIN €G_ INC. 
COMMERICAL INDUSTRIAL CO. 
LO 
Suce’s. J. J. CHOORIN CO. 
A. V. KASSIANOFF CO., 
New York Office. 
Exhibit ‘‘E.’”’ [44] 


[Endorsed]: Receipt of a copy of the within 
affidavit is hereby admitted this 12th day of Sep- 
tember, 1921. 

BREWSTER F. AMES, 
AMBROSE GHERINI, 
Attorneys for Defendant Appearing for Purposes 
of This Motion Only. 
Filed Sept. 12, 1921. Walter B. Maling, Clerk. 
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(Title of Court and Cause.) 


Affidavit of G. S. Garrissere. 
State of California, 
City and County of San Francisco,—ss. 

G. S. Garrissere, being first duly sworn, deposes 
and says: 

That he is now and at all times herein men- 
tioned was a resident of the said City and County 
of San Francisco, and is now and has been during 
all of the times herein mentioned was Credit Man- 
ager of California Central Creameries, a corpora- 
tion doing business within the State of California, 
and in said City and County of San Francisco. 

That on or about August 20, 1921, Commercial 
Industrial Company, Ltd., successors of J. J. 
Choorin & Co., A. V. Kassianoff & Co., defendant 
above-named and said California Central Cream- 
eries, a corporation, had a business transaction at 
and in said City and County of San Francisco, in- 
volving the purchase by said defendant from said 
California Central Creameries, a corporation by 
said defendant of certain merchandise consisting 
of ten (10) tubs of fancy swiss cheese for ship- 
ment to the Orient on the S. S. [45] ‘‘Persia 
Maru,’’ consigned to said firm at Harbin, Man- 
ehuria. That the said transaction was carried on 
and conducted on behalf of said defendant by one 
Nicholas N. Ivanoff, who represented himself to 
be the agent and representative of the said corpo- 
ration. That the consideration for said sale was 
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in money represented by a check in a banking house 
in New York City, drawn by ‘Commercial Indus- 
trial Company, Ltd., a corporation, successors of 
J.J. Choorin & Co., A. V. Kassianoff & Co.”’ "That 
said check was paid and the merchandise shipped 
in due course. 

G. S. GARRISSERE. 


Subscribed and sworn to before me this 10th dav 
of September, 1921. 
[Seal] H. L. LANFAR, 
Notary Public in and for the City and County of 
San Francisco, State of California. 


[Endorsed]: Receipt of a copy of the within are 
hereby admitted this 12th day of September, 1921. 
BREWSTER F. AMES, 
AMBROSE GHERINI, 
Attorneys for Defendant Appearing Specially for 
Purposes of This Motion Only, 
Filed Sept. 12, 1921. Walter B. Maling, Clerk. 
[46] 


THAT THEREAFTER said motion came reg- 
ularly on for hearing and was heard upon the com- 
plaint, summons, return of service of summons, 
and the affidavits (copies of which are hereinabove 
contained) for and on behalf of the parties plain- 
tiff and defendant, and upon all the other docu- 
mentary proofs hereinabove set forth, and upon 
said special appearance, order permitting the same, 
and notice of motion heremabove contained, and 
at said hearing said matter was argued for and on 
behalf of plaintiff and for and on behalf of de- 
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fendant specially appearing, and thereafter said 
matter was submitted to the above-entitled Court 
for decision; 

That thereafter, and after consideration and de- 
liberation a written opinion was filed herein by 
the Judge of said court in which it was stated 
that the said motion to quash said service of sum- 
mons must be granted and said action dismissed 
and that such would be the order. 

That thereafter, and on the 9th day of January. 
1922, a judgment of dismissal was made and en- 
tered herein. 

To the order of said Court granting said motion 
to quash said service of summons and dismissing 
said action the plaintiff excepted and now excepts 
and assigns said exception as 

PLAINTIFF’S EXCEPTION No. ONE. 

To the order of said Court granting said motion 
to quash said service of summons the plaintiff ex- 
cepted and now excepts and assigns said exception 
as 

PLAINTIFE’S EXCEPTION No. TWO. 

To the order of said Court dismissing said action 
the plaintiff excepted and now excepts and assigns 
said exception as 

PLAINTIFF’S EXCEPTION No. THREE. 


ASSIGNMENTS OF ERROR. 

1. The plaintiff claims that the Court erred in 
granting said motion to quash said service of sum- 
mons and dismissing said action (hereinabove 
shown as Exception No. One.) [47] 
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2. The plaintiff claims that the Court erred in 
eranting said motion to quash said service of sum- 
mons (hereinabove shown as Exception No. T'wo). 

3. The plaintiff claims that the Court erred in 
dismissing said action (hereinabove shown as Ex- 
ception No. Three). 

The foregoing constitutes all the proceedings 
had and taken in the above-entitled matter, and 
now, within the time required by law and the 
rules of this Court, said plaintiff proposes the fore- 
going as and for its bill of exceptions to the rul- 
ings, orders and decision of said Court in said 
matter, and prays that it may be settled and al- 
lowed as correct. 

Dated: San Francisco, California, January 19, 
122. 

GREGORY & GOODELL, 
Attorneys for Plaintiff. 


Stipulation as to the Correctness of Bill of Excep- 
tions. 

IT IS HEREBY STIPULATED that the above 
and foregoing constitutes a true and correct bill 
of exceptions in the above-entitled matter and that 
the same contains all the proceedings had and 
taken therein and that the same may be settled and 
allowed as and for the bill of exceptions to the 
rulings, orders and decision of said Court in said 
matter. Nothing in this stipulation contained shall 
be construed to admit any error as specified and 
assigned under the heading of Assignments of Er- 
ror, or otherwise. 
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Dated: San Francisco, California, Feb. 28, 1922. 
AMBROSE GHERINIT, 
BREWSTER F. AMES, 
Attorneys for Defendant Specially Appearing for 
the Purposes of Said Motion. 


Order Settling, Certifying, and Allowing Bill of 
Exceptions. 

The foregoing bill of exceptions now being pre- 
sented in due time and found to be correct, I do 
hereby certify that the said [48] bill is a true 
bill of exceptions and contains all the proceedings 
had and taken therein and that the same may be 
settled and allowed as and for the bill of excep- 
tions to the rulings, orders and decision of said 
Court in said matter. 

Dated: San Francisco, California, March 7th, 
222. 

WM. C. VAN FLEET, 
United States District Judge, Northern District of 
California. 

Receipt of a copy of the within Draft of Pro- 
posed Bill of Exceptions hereby admitted this 19th 
day of January, 1922. 

AMBROSE GHERINI, 
BREWSTER F. AMES, 
Attorneys for Defendant Specially Appearing for 
the Purpose of the Within Mentioned Motion 
Only. 


[Endorsed]: Filed Mar. 7, 1922. W. B. Malng, 
Clerk. By J. A. Schaertzer, Deputy Clerk. [49] 
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In the Southern Division of the District Court of 
the United States for the Northern District of 
California, Second Division. 


INo.. T6:619. 


WALTON N. MOORE DRY GOODS CO., INCOR- 
PORATED, a Corporation, 
Plaintiff, 
vs. 


COMMERCIAL-INDUSTRIAL COMPANY, LTD., 
a Corporation, Successors of J. J. CHOORIN 
& CO., A. V. KASSIANOFF & CO., 
Defendant. 


Petition for Writ of Error. 
To the Hon. WILLIAM C. VAN FLEET, Judge 
the District Court Aforesaid. 

Walton N. Moore Dry Goods Co., Incorporated, 
a corporation, plaintiff above named, feeling ag- 
grieved by the judgment rendered and entered in 
the above-entitled cause in the District Court of 
the United States, in and for the Northern District 
of California, on the 9th day of January, 1922, and 
complaining that in the record and proceedings 
had in said cause, and also, in the rendition and 
entry of said judgment, manifest error has occur- 
red to the great damage of the said plaintiff, as 
more fully appears from the assignment of errors 
which is filed with this petition, comes now and 
petitions the above-entitled Court for an order al- 
lowing said plaintiff to prosecute a writ of error 
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of the United States Circuit Court of Appeals in 
and for the Ninth Circuit, and that such writ of 
error may issue out of the said United States Cir- 
cuit Court of Appeals for the Ninth Cireuit, [50] 
for the correction of errors so complained of, and 
that a transcript of the record, proceedings, and 
papers in this case, duly authenticated may be sent 
to said Circuit Court of Appeals under and accord- 
ing to the laws of the United States, in that behalf 
made and provided and for such other and further 
or different order as to the Court may seem meet. 
GREGORY & GOODELL, 
Attorneys for Plaintiff. 


[Endorsed]: Filed Mar. 6, 1922. W. B. Maling, 
Clerk. By J. A. Schaertzer, Deputy Clerk. [51] 


In the Southern Division of the District Court of 
the United States for the Northern District of 
California, Second Division. 


No. 16,619. 


WALTON N. MOORE DRY GOODS CO., INCOR- 
PORATED, a Corporation, 
Plaintiff, 
vs. 
COMMERCIAL-INDUSTRIAL COMPANY, 
LTD., a Corporation, Successors of J. J. 
CHOORIN & CO., A. V. KASSIANOFF & 
CO., 
Defendant. 
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Assignment of Errors. 

Now comes the plaintiff, and plaintiff in error, 
Walton N. Moore Dry Goods Co., Incorporated, a 
corporation, and in connection with its petition for 
a writ of error from the United States Cireuit Court 
of Appeals for the Ninth Circuit, directed to the 
above-entitled court, says that in the record, the 
proceedings and the final judgment made and en- 
tered in said cause of the 9th day of January, 1922, 
manifest errors have intervened to the prejudice of 
the plaintiff and plaintiff in error of which it makes 
the following assignments, to wit: 

I. 

The Court erred in granting the motion to quash 
the service of summons on Commercial Industrial 
Company, Ltd., a corporation, successors of J. J. 
Choorin & Co., A. V. Kassianoff & Co., and dis- 
missing said action. 

i; 
The Court erred in granting said motion to quash 
said [52] service of summons. 
IIT. 
The Court erred in dismissing said action. 
Ie 

The judgment entered herein is contrary to law. 

WHEREFORE plaintiff and plaintiff in error 
prays that said judgment be reversed, with direc- 
tions that the cause be remanded to the Southern 
Division of the United States District Court for 
the Northern District of California (Second Divi- 
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sion), with directions to reverse the said judgment 
and set the same aside. 
GREGORY & GOODELL, 
Attorneys for Plaintiff in Error. 


[Endorsed]: Filed Mar. 6, 1922. W. B. Mal- 
ing, Clerk. By J. A. Schaertzer, Deputy Clerk. 
[53] 


‘In the Southern Division of the District Court of 
the United States for the Northern District of 
California, Second Division. 


No. 16,619. 


WALTON N. MOORE DRY GOODS CO., INCOR- 
PORATED, a ‘Corporation, 
Plaintiff, 
VS. 


COMMERCIAL-INDUSTRIAL COMPANY, 
LTD., a Corporation, Successors of J. J. 
CHOORIN & CO., A. V. KASSIANOFF & 
wO., 

Defendant. 


Order Allowing Writ of Error. 

On motion of Gregory & Goodell, attorneys for 
plaintiff herein,— 

IT IS HEREBY ORDERED that a writ of error 
from the United States Circuit Court of Appeals 
for the Ninth Circuit from the judgment heretofore 
filed and entered herein, be, and the same is hereby 
‘allowed; that a certified transcript of the record, 
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affidavits, stipulations, and all proceedings be forth- 
with transmitted to said United States Cireuit Court 
of Appeals for the Ninth Circuit, and that a cita- 
tion issue in due course. 

IT IS FURTHER ORDERED that the bond on 
error be fixed at the sum of three hundred dollars. 

Dated Mich. Tih, 1922. 

WM. C. VAN FLEET, 
Judge of the United States District Court in and 
for the Northern District of California. 


[Endorsed]: Filed Mar. 7, 1922. W. B. Mal- 
ing, Clerk. By J. A. Schaertzer, Deputy Clerk. 
[54] 


FIDELITY AND DEPOSIT COMPANY OF 
MARYLAND. 


Home Office: Baltimore, Maryland. 
Pacific Department Office, 
601 Insurance Exchange Building, 
San Francisco, Cal. 


(Title of Court and Cause.) 


Bond on Writ of Error. 

KNOW ALL MEN BY THESE PRESENTS: 
That we, Walton N. Moore Dry Goods Co., Incor- 
porated, a corporation, as principal, and Fidelity 
and Deposit Company of Maryland, a corporation 
of the State of Maryland duly authorized to trans- 
act the business of indemnity and suretyship in the 
State of California, and having an office and prin- 
cipal place of business for the State of California m 
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the City of San Francisco, as surety, are held and 
firmly bound unto said Commercial-Industrial Com- 
pany, Ltd., a corporation, successor of J. J. Choo- 
rin & Co., A. V. Kassianoff & Co., in the sum of 
Three Hundred and 00/100 ($300.00) Dollars, law- 
ful money of the United States, to be paid to it, or 
its certain attorneys, executors, administrators, or 
assigns, to which payment, well and truly to be 
made, we bind ourselves and each of us, our respec- 
tive heirs, executors and administrators and _ suc- 
cessors and assigns, jointly and severally, firmly 
by these presents. 

Sealed with our seals this 8th day of March, A. D. 
1922. 

WHEREAS, the above-named Walton N. Moore 
Dry Goods Co., Incorporated, a corporation, is about 
to prosecute a Writ of Error to reverse the judg- 
ment of the United States District Court for the 
Northern District of California, Southern Division, 
rendered against said Walton N. Moore Dry Goods 
Co., Incorporated, and in favor of Commercial-In- 
dustrial Company, Ltd., a corporation, [55] suc- 
eessors of J. J. Choorin & Co., A. V. Kassianoff & 
Co. 

NOW, THEREFORE, the condition of this obli- 
gation is such that if the above-named Walton N. 
Moore Dry Goods Co., Incorporated, a corporation, 
shall prosecute its said writ of error to effect, and 
answer all costs if it shall fail to make good its 
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plea, then this obligation shall he void; otherwise 
to remain in full force and virtue. 


WALTON N. MOORE DRY GOODS CO, 
INCORPORATED. (Seal) 


B. Ri FUNSTEN, a P- 
WM. A. RANKIN, Secty. 
FIDELITY AND DEPOSIT COMPANY 
OF MARYLAND. (Seal) 
By F. E. BRISBINE, 
Attorney-in-fact. 
Attest: Mt F’. CARLETOR, 


Agent. 
Approved this 8th day of March, 1922. 


FRANK H. RUDKIN, 
Judge. 


W. B. Maling, 
By J. A. Schaertzer, Deputy Clerk. [56] 


[Endorsed]: Filed Mar. 8, 1922. 
Clerk. 


In the Southern Division of the District Court of 
the United States for the Northern District of 
California, Second Division. 

No. 16,619. 


WALTON N. MOORE DRY GOODS CO., IN- 

CORPORATED, a Corporation, 
Pilani 
vs. 

COMMERCIAL INDUSTRIAL COMPANY, 
LTD., a Corporation, Successors of J. J. 
CHOORIN & CO., A. V. KASSIANOFF & 
CO; 


Defendant. 
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Praecipe for Transcript of Record. 
To the Clerk of said Court: 

Sir: Please prepare record on writ of error to 
United States Circuit Court of Appeals and include 
therein the following: 

Judgment-roll. 
Opinion. 
Bill of exceptions. 
Petition for writ of error. 
Assignment of errors. 
Order allowing writ of error. 
Bond. 
Writ of error. 
Citation. 
GREGORY & GOODELL, 
Attorneys for Plaintiff. 

[Endorsed]: Filed Mar. 8, 1922. W. B. Maling, 

Clerk. By J. A. Schaertzer, Deputy Clerk. [57] 


In the Southern Division of the United States Dis- 
trict Court, in and for the Northern District of 
California, Second Division. 

No. 16,619. 
WALTON N. MOORE DRY GOODS CoO., INC., 
a Corporation, 
Plaintiff, 
VS. 

“COMMERCIAL INDUSTRIAL COMPANY, 

LTD., a Corporation, ete., 

Defendant. 
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Certificate of Clerk U. S. District Court to Tran- 
script of Record. 

I, Walter B. Maling, Clerk of the District Court 
of the United States, for the Northern District of 
California, do hereby certify the foregoing fifty- 
seven (57) pages, numbered from 1 to 57, inclusive, 
to be a full, true and correct copy of the record and 
proceedings in the above-entitled cause, as enumer- 
ated in the praecipe for record on writ of error, as 
the same remains of record and on file in the office 
of the clerk of said court, and that the same con- 
stitute the return to the annexed writ of error. 

I further certify that the cost of the foregoing 
return to writ of error is $25.90; that said amount 
was paid by the plaintiff, and that the original writ 
of error and citation issued in said cause are hereto 
annexed. 

IN WITNESS WHEREOF, I have hereunto 
set my hand and affixed the seal of said District 
Court, this 16th day of March, A. D. 1922. 

[Seal] WALTER B. MALING, 
Clerk United States District Court for the Northern 

District of California. [58] 


Commercial Industrial Company, Ltd., et al. 67 


Writ of Error. 


UNITED STATES OF AMERICA,—-ss. 

‘The President of the United States of America, to 
the Honorable WILLIAM C. VAN FLEET, 
Judge of the Southern Division of the District 
Court of the United States for the Northern 
District of California, GREETING: 

BECAUSE, in the record and proceedings, as also 
in the rendition of the judgment of a plea which is 
in the said District Court, before you, between 
Walton N. Moore Dry Goods Co., Incorporated, a 
Corporation, plaintiff in in error and Commercial 
Industrial Company, Ltd., a corporation, successors 
of J. J. Choorin & Co., A. V. Kassianoff & Co., 
defendant in error, a manifest error hath happened, 
to the great damage of the said Walton N. Moore 
Dry Goods Co., Incorporated, a corporation, plain- 
tiff in error, as by its complaint appears: 

We, being willing that error, if any hath been, 
should be duly corrected, and full and speedy justice 
done to the parties aforesaid in this behalf, do com- 
mand you, if judgment be therein given, that then, 
under your seal, distinctly and openly, you send 
the record and proceedings aforesaid, with all things 
concerning the same, to the United States Circuit 
Court of Appeals for the Ninth Circuit, together 
with this writ, so that you have the same at the City 
of San Francisco, in the State of California, within 
thirty days from the date hereof, in the said Circuit 
Court of Appeals, to be then and there held, that, 
the record and proceedings aforesaid being inspec- 
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ted, the said Circuit Court of Appeals may cause 
further to be done therein to correct that error, 
what of right, and according to the laws and customs 
of the United States, should be done. 

WITNESS, the Honorable WILLIAM HOW- 
ARD TAFT, Chief Justice of the United States, 
the 9th day of March, in the year of our Lord one 
thousand nine hundred and twenty-two. 

‘ [Seal] WALTER B. MALING, 
Clerk of the United States District Court for the 
Northern District of California. 
By J. A. Schaertzer, 
Deputy Clerk. 

Allowed by: 

WM. C. VAN FLEET, 
U.S. Dist. Judge. [59] 

Receipt of a copy of the within writ of error is 

hereby admitted this 13th day of March, 1922. 
BREWSTER F. AMES, 
AMBROSE GHERINI, 
Attorneys for Defendant. 


[Endorsed]: No. 16,619. United States District 
Court for the Northern District of California, 
Southern Division. Walton N. Moore Dry Goods 
Co., Incorporated, a Corporation, Plaintiff in Error, 
vs. Commercial Industrial Company, Ltd., a Cor- 
poration, Successors of J. J. Choorin & Co., A. V. 
Kassianoff & Co., Defendant in Error. Writ of 
Error. Filed Mar. 15, 1922. W. B. Maling, Clerk. 
By J. A. Schaertzer, Deputy Clerk. 
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(Return to Writ of Error.) 


The answer of the Judge of the District Court 
of the United States, in and for the Northern Dis- 
trict of California, Second Division. 

The record and all proceedings of the plaint 
whereof mention is within made, with all things 
touching the same, we certify under the seal of our 
said Court, to the United States Circuit Court of 
Appeals for the Ninth Circuit, within mentioned, at 
the day and place within contained, in a certain 
schedule to this writ annexed as within we are com- 
manded. 

By the Court. 

[Seal ] WALTER B. MALING, 
Clerk United States District Court for the Northern 

District of California. [60] 


RE 


Citation on Writ of Error. 


UNITED STATES OF AMERICA,—ss. 

The President of the United States, to Commercial 
Industrial Company, Ltd., a Corporation, Suc- 
cessors of J. J. Choorin & Co., A. V. Kassianoff 
& Co., Defendant Herein and to Ambrose Gher- 
ini, Esq., and Brewster F. Ames, Esq., Its At- 
torneys, GREETING: 

You are hereby cited and admonished to be and 
appear at a United States Circuit Court of Appeals 
for the Ninth Circuit, to be holden at the City of 
San Francisco, in the State of California, within 
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thirty days from the date hereof. pursuant to a 
writ of error duly issued and now on file in the 
Clerk’s Office of the United States District Court for 
the Northern District of California wherein Walton 
N. Moore Dry Goods Co., Incorporated, a corpora- 
tion, is plaintiff in error and Commercial Industrial 
Company, Ltd., a corporation, successors of J. J. 
Choorin & Co., A. V. Kassianoff & Co., is defendant 
in error, to show cause, if any there be, why the 
judgment rendered against the said plaintiff in 
error, as in the said writ of error mentioned, should 
not be corrected, and why speedy justice should not 
be done to the parties in that behalf. 

WITNESS, the Honorable WILLIAM C. VAN 
FLEET, United States District Judge for the 
Northern District of California, this 9th day of 
March, A. D. 1922. 

WM. C. VAN EFLEET, 
Judge United States District Court. [61] 


[Endorsed]: No. 16,619. United States District 
Court for the Northern District of California, 
Southern Division. Walton N. Moore Dry Goods 
Co., Incorporated, a Corporation, Plaintiff in Error, 
vs. Commercial Industrial Company, Ltd., a Corpo- 
ration, Successors of J. J. Choorin & Co., A. V. Kas- 
sianoff & Co., Defendant in Error. Citation on Writ 
of Error. Filed Mar. 15, 1922. W. B. Maling, 
Clerk. By J. A. Schaertzer, Deputy Clerk. 

Receipt of a copy of the within citation on writ 
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of error is hereby admitted this 13th day of March, 
1922. 
BREWSTER F. AMES, 
AMBROSE GHERINT, 
Attorneys for Defendant. 


[Endorsed]: No. 3848. United States Circuit 
Court of Appeals for the Ninth Circuit. Walton 
N. Moore Dry Goods Co., Incorporated, a Corpora- 
tion, Plaintiff in Error, vs. Commercial Industrial 
Company, Ltd., a Corporation, Successors of J. J. 
Choorin & Co., A. V. Kassianoff & Co., Defendant 
in Error. Transcript of Record. Upon Writ of 
Error to the Southern Division of the United States 
District Court of the Northern District of Cali- 
fornia, Second Division. 

Filed March 25, 1922. 

F, D. MONCKTON, 
Clerk of the United States Circuit Court of Ap- 
peals for the Ninth Circuit. 
By Paul P. O’Brien, 
Deputy Clerk. 


